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STATEMENT OF QUESTION PRESENTED 


Did the District Court err in holding that upon this record a merger 


of the separation agreement into the decree of the Florida Court, which 
had approved and made the entire agreement a part of its decree, was 
not intended and did not occur, so that the former wife was not bound in 
this action by a subsequent order of the Florida Court modifying such 


decree with respect to the award of permanent alimony because of a 


change in the financial circumstances of the former husban 
ingly could maintain this action in the District of Columbia upon the 
original agreement in disregard of all the proceedings in the Florida 


, and accord- 


Court in which she appeared and actively contested each and every step 


of the proceedings ? 
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STATEMENT OF THE CASE 
STATUTE INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. When the Florida Court Approved the Separation Agreement 
And Made it a Part of its Final Decree, the Agreement was 
Merged in the Decree and was No Longer Separately En- 
forceable as a Contract. : : “ ; 


The Florida Court thereafter under the Statutes of Florida 
Clearly had the Right and Power to Modify its Award of 
Alimony due to the Change in Circumstances of the Parties. 


The Judgments and Orders of the Florida Court in a Cause 
In which it had Jurisdiction of the Cause and of the Parties 
Are Entitled to Full Faith and Credit and All Matters and 
Issues between the Parties Concluded by such Judgments 
And Orders are Res Judicata.  - . . } 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action instituted in the United States District Court for 


the District of Columbia to recover certain moneys alleged to be due 
under a Separation Agreement entered into between the parties as hus- 


band and wife. 
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This appeal is taken from a final judgment entered in favor of the 
plaintiff (appellee) upon her motion for summary judgment. Jurisdiction 
of this Court is founded upon the provisions of Title 28, Sec. 1291, United 
States Code. 


STATEMENT OF THE CASE 


For the purposes of this statement, the parties will be referred 
to as they appeared in the Court below, appellee as plaintiff and appel- 
lant as defendant. 


Under date of April 26, 1949 the parties, then husband and wife, 
entered into a comprehensive property settlement agreement, the full 
text of which appears in the Joint Appendix, pages 2 through 12. This 
agreement purported to be a complete settlement of all property rights 
and financial affairs incident to the marriage relationship and provided, 
among other things, custody and maintenance and support of the children 
of the parties (J.A. 3-4), life insurance protection for the plaintiff wife 
and children (J.A. 4-5, 7-8), division of personal property (J.A. 5-6), 
purchase of a home for the plaintiff wife (J.A. 7), and the customary 
mutual release of all further right or claim that each might have in the 
property or estate of the other (J.A. 9-10). With respect to the support 
and maintenance of the plaintiff wife the agreement provided in para- 
graph 5 (J.A. 6): 

"(a) For her separate support and maintenance and 

for her separate use and benefit until his or her death, 

or her remarriage, whichever event shall first occur, 

Ten Thousand Dollars ($10,000) per annum payable in 

equal monthly installments on the 1st day of each month 

beginning with the month of May, 1949. The Wife agrees 


to notify the Husband immediately in the event of her re- 
marriage." 


In the event that a divorce was later obtained by either party, the 
agreement provided, Paragraph 8 (J.A. 10): 
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"8. In the event that their marriage shall be dis- 
solved, or their status of Husband and Wife terminated 
by proper judicial proceedings and decree, judgment 
or order, this Agreement shall not be affected thereby 
but shall remain in full force and effect and the con- 
sideration mentioned herein shall be in full satisfaction 
and discharge of alimony and other claims and demands 
which might or could be made by the Wife against th 
Husband for any cause whatsoever. In the event of the 
granting of any divorce, this Agreement shall be sub- 
mitted to the Court for consideration, ratification and 
approval and in the event of such approval said Court 
shall be requested to include in its decree its direction 
and order to the respective parties hereto to perform 
each and every term and provision contained in this 
Agreement on such party's part to be performed.” 


It also included the following provision with respect to modification, 


paragraph 9 (J.A. 11): 


"9, The parties agree that if the Husband's gross 
income for any calendar year falls below Fifty Thou 
sand Dollars ($50,000), they will confer with each other 
as to whether a modification of any of the provisions of 
this Agreement would be appropriate. No modification 
or waiver of any of the terms of this Agreement shall 
be valid unless in writing and executed with the same 
formality as this Agreement. No waiver of any breach 
or default herein shall be deemed a waiver of any sub- 
sequent breach or default.” 


The record reveals that at the time this agreement |was executed 
defendant was President of the National Association of Electric Companies 
and received an annual salary of $65,000.00 per year (J.A. 29). 


Thereafter defendant moved from the District of Columbia to the 
State of Florida and on February 22, 1950 filed a suit for|absolute divorce 
in the Circuit Court of the Eleventh Judicial Circuit in and for Dade County, 
Florida, In Chancery — No. 130522. The complaint in this action alleged 
(J.A. 32-33): 
"Plaintiff further shows unto the Court that at all times 
since the marriage Plaintiff has supported and main- 


tained the Defendant and the minor children; that on 
April 26, 1949, the parties entered into a property 
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settlement agreement in reference to the custody of said 

minor children, the support of Defendant and said minor 

children, which said agreement provides that the same is 

to be made a part of any decree of divorce subsequently 

entered between the parties. Plaintiff upon final hearing 

in this cause will produce in evidence a copy of said 

property settlement agreement, so that the same may 

be incorporated in any final decree to be entered by the 

Court in this cause.” 

The plaintiff wife entered a general appearance in this action, 
through counsel, and vigorously contested the granting of a divorce. 
Preliminarily, she raised the defense that defendant was not a bona 
fide resident of or domiciled in the State of Florida. This issue of 
domicile was heard before a Special Master and extensive testimony 
was taken. The Master recommended the finding that defendant was 
a bona fide resident and domiciled in the State of Florida and the Cir- 
cuit Court confirmed and adopted the report of the Special Master. The 


plaintiff wife then appealed this determination as to domicile and her 


appeal was subsequently dismissed by the Supreme Court of Florida 
without opinion, 51 So. 2nd 191, which remanded the case for decision 
onthe merits. Pursuant to the remand the Circuit Court again referred 


the cause to a Master who took testimony on the issue of defendant's 
right to obtain a divorce. The plaintiff, through counsel, continued her 
active contest of this phase of the case as well (J.A. 12-13). In his 
testimony before the Special Master defendant testified with respect to 
the Separation Agreement as follows (J.A. 33): 


"THE MASTER: 


Q. Did you and Mrs. Smith at any time enter into 
any property settlement agreement ? 


A. We did. 


Q. Ihand you this instrument and ask if that is a true 
copy of the separation agreement? 


A. It is; it is dated April 26, 1949. 


Q. Did you live up to that property settlement agree- 
ment since that date ? 


A. I have in full. 


5 
Are you willing that it be made a part of any decree 
of divorce that may be entered in this case? 
Iam. 
Did you enter in that voluntarily ? 
I did. 


MR. MAYES: We offer this property settlement agree- 
ment in evidence as Plaintiff's Exhibit 8. 


THE MASTER: Admitted in evidence and marked Plain- 
tiff's Exhibit 8." 
The Special Master resolved the issue in favor of the |defendant 

and in his report stated with respect to the separation agreement 
(J.A. 33-34): 


"There has been filed in evidence in this case a separation 
agreement between the Plaintiff and Defendant, designated 
as Exhibit 8. This separation agreement appears in a 
opinion of your Special Master to be a fair and liber 
agreement and your Special Master finds that up to the 
present time the same has been fully carried out by the 


Plaintiff on his part. Your Special Master therefore 
recommends that said separation agreement may be in- 
corporated in and made a part of the final decree to be 
entered herein.” 
Thereafter, on January 15, 1951 the Circuit Court granted an 
absolute divorce to defendant and in its final decree (J.A. 18-19) 
provided: 
"IT IS FURTHER ORDERED, ADJUDGED and DECREED, 
that the property settlement agreement of the parties en- 
tered into on April 26, 1949, a copy of which is attac. ed to 
the Master's report herein and marked Plaintiff's Exhibit 
No. 8, and a copy of which is hereto attached and marked 
Exhibit "A", be and the same is hereby approved and made 
a part of this final decree." 
On April 30, 1956 defendant's employment by the National Associa- 
tion of Electric Companies was terminated, the termination being involun- 
tary in so far as he was concerned. Defendant was then sixty-three years 
of age and other employment was not then available to him! and no further 


employment has been obtained during all the time that has|intervened to 
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date, although defendant made sincere efforts to obtain employment 

(J.A. 29). His only other income at the time of the termination of his 
employment amounted to approximately $2,500.00 per year from divi- 
dends and interest. Defendant sought to obtain relief from the harsh 
provisions of the divorce decree with respect to the payment of $10,000.00 
annual alimony to the plaintiff from his reduced income by opening negotia- 
tions for appropriate modification of the alimony award pursuant to the 
provisions of paragraph 9 of the separation agreement, quoted above, 


but it is conceded that these negotiations were fruitless (allegations of 
his petition, J.A.'22, and not denied in plaintiff's answer, J.A. 25). 


He thereupon, during the month of April, 1956, filed a petition for 
modification of the final decree and reduction of alimony in the same 
action in the Florida Court which had granted the absolute divorce 
(J.A. 21). In response to notice to appear duly published against her 
(J.A. 23), plaintiff again entered a general appearance through counsel 
and vigorously contested the modification sought. The issues framed 
by defendant's petition (J.A. 21) and plaintiff's answer (J.A. 24) were 
referred to a Spécial Master. Defendant's deposition was taken in the 
course of these proceedings and is included in the transcript of this 
appeal. The Special Master resolved the issue favorably to the defend- 
ant whose report is set forth on pages 28-30 of the Joint Appendix and 
in which he recommended, among other things, that beginning January 
21, 1957 the alimony payments be reduced to $400.00 per month. Plain- 
tiff, through counsel, filed exceptions to the Master's report (J.A. 30-31) 
and among the exceptions urged was: 

7. The master erred in denying the motion of the 

defendant to the effect that the proceeding before the 

court was one based on a contract, the provisions of 

which would have to be adhered to and no relief could 

be granted thereunder owing to the fact that no calendar 

year, which is provided for under the contract, had 

elapsed, and owing to the further fact that the contract 


itself provides that no alteration may be made in the 
agreement except that the same be in writing." 
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The exceptions were overruled and the Circuit Court entered its 
order modifying its final decree of January 15, 1951 in conformity with 
the recommendations of the Special Master (J.A. 14-16). 


It is not disputed that defendant has fully complied with the pro- 
visions of this Order of Modification in so far as payment of the $400.00 
per month alimony is concerned. 


Thereafter, disregarding everything that had previously occurred 
in the State of Florida as outlined herein, plaintiff filed this action in the 
Court below seeking to recover the difference between the amounts of 
alimony, provided in the separation agreement and under the final decree 
of the Florida Court, and the amounts actually paid by defendant pursuant 
to the aforementioned Order of Modification (J.A. 1). 


Defendant answered setting up in detail the proceedings in the 
Florida Court with reference to the obtaining of the decree of absolute 
divorce and of the subsequent Order of Modification of said decree and 
asserting as defenses to the complaint that the separation agreement 
was merged in the final decree of absolute divorce by reason of which 
it thereafter had no legal effect or validity separate and apart from the 
decree and that plaintiff accordingly had no right to maintain the action, 
and further that the aforementioned judgments and orders in the Florida 
Court are entitled to full faith and credit under the provisions of Article 
IV, Section I of the Constitution and that accordingly all matters between 
the parties concluded by said judgments, decrees and orders were res 


judicata (J.A. 12-14). 


All of the facts set forth above in this statement were before the 
District Court from the uncontroverted allegations of the pleadings and 
two stipulations of counsel (J.A. 20, 32). On this record plaintiff moved 
for summary judgment (J.A. 16), and defendant subsequently filed a 
cross motion for summary judgment (J.A. 32). These cross motions 
were argued before Chief Judge Pine who thereupon rendered an oral 
opinion set forth in the Joint Appendix at page 35 and pursuant thereto 
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signed an order granting the plaintiff's motion for summary judgment 
and denying the cross motion of defendant (J.A. 34). This appeal 


followed. 


STATUTE INVOLVED 


Sec. 65.15, Florida Statutes Annotated: 
"Modification, alimony decrees, agreements etc. 


Whenever any husband and wife heretofore, or here- 
after, shall have entered into any agreement providing 
for the payments for, or in lieu of, separate support, 
maintenance or alimony, whether in connection with any 
action for divorce or separate maintenance, or with any 
voluntary property settlement, or whenever any husband 
has pursuant to the decree of any court of competent 
jurisdiction been required to make to his wife any such 
payments, and the circumstances of the parties or the 
financial ability of the husband shall have been changed 
since the execution of such agreement, or the rendition 
of such decree, either party may apply to the circuit 
court of the circuit in which the parties, or either of 
them, shall have resided at the date of the execution of 
such agreement, or shall reside at the date of such ap- 
plication, or in which such agreement shall have been 
executed, or in which such decree shall have been ren- 
dered, for'an order and judgment decreasing or increas- 
ing the amount of such separate support, maintenance or 
alimony, and the court, after giving both parties an op- 
portunity to be heard and to introduce evidence relevant 
to the issue, shall make such order and judgment as 
justice and equity shall require, with due regard to the 
changed circumstances and the financial ability of the 
husband, decreasing or increasing or confirming the 
amount of separate support, maintenance or alimony 
provided for in such agreement, or in such decree. 


Thereafter the husband shall pay and be liable to pay 
the amount of separate support, maintenance or alimony 
directed in such order and judgment, and no other or 
further amount, and such agreement, or such decree, for 
the purpose of all actions or proceedings of every nature 
and wherever instituted, whether within or without this 
state, shall be deemed to be, and shall be, modified accord- 
ingly, and it shall be unlawful to commence, or cause to be 
commenced as party, or attorney, or agent, or otherwise, 
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in behalf of either party in any court any actionor proceeding 
otherwise than as herein provided, nor shall any court 
have jurisdiction to entertain any action or proceeding 
otherwise than as herein provided to enforce the recovery 
of separate support, maintenance or alimony otherwise 
than pursuant to such order and judgment. 


This section is declaratory of existing public policy 
and laws of this state, which is hereby affirmed and con- 
firmed in conformance with the provisions hereof, and|it 
shall be the duty of the judges of the circuit courts of this 
state to construe liberally the provisions hereof in order 
to effect the objects and purposes hereof and the publi¢ 
policy of the state as hereby declared. 


STATEMENT OF POINTS 


1. The Court erred in granting the motion of appellee (plaintiff) 
for summary judgment. 


2. The Court erred in denying the motion of appellant (defendant) 


for summary judgment. 


3. The Court erred in finding that the Separation Agreement 
between the parties, dated April 26, 1949, was not merged in the decree 
for absolute divorce entered by the Circuit Court of the Eleventh Judicial 
Circuit in and for Dade County, State of Florida. 


4. The Court erred in holding that the Separation Agreement, 
dated April 26, 1949, remained enforceable as a contract separate and 
apart from the decree of absolute divorce and of the Order modifying 
said decree of the Circuit Court of the Eleventh Judicial Circuit in and 
for Dade County, State of Florida. 
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SUMMARY OF ARGUMENT 


In this case the parties, then husband and wife, entered into a 


comprehensive property settlement or separation agreement providing, 


among other things, that the husband should pay $10,000 net annually to 
the wife for her support and maintenance, that if the income of the hus- 
band thereafter fell below $50,000 annually the parties would consult 
together regarding an appropriate modification, and that in the event of 
a later divorce the agreement would survive the divorce but would be 
submitted to the Court granting the divorce for consideration, ratifica- 
tion and approval to the end that such Court could and would then enforce 
compliance by the parties of all of its terms and provisions. 


Thereafter the husband did obtain an absolute divorce in the State 
of Florida, over the wife's active contest after the entry of her general 
appearance through counsel. As had been agreed by the parties the 
agreement was submitted to the Florida Court for its consideration, 
ratification and approval, and was approved and made a part of the final 


decree of divorce. 


Thereafter the former husband lost his lucrative employment and 
his $50,000 annual salary. The former wife refused to negotiate a modi- 


fication of the agreement. 


In strict compliance with the Florida statute, the former husband 
then petitioned the Florida Court for a modification of the annual alimony 
award because of the change in his financial circumstances. The former 
wife again actively contested the proposed modification, by general ap- 
pearance through counsel, but after taking testimony before a Special 
Master the Court granted a modification in the amount of the annual 
alimony thereafter payable, all in strict conformity with the power and 
authority granted the Court by the statute which expressly declared the 
public policy of Florida in this regard. 
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Thereafter in disregard of everything that had occurred in Florida, 
the former wife sued on the agreement in the District of Columbia to 
recover the difference between the $10,000 annual alimony therein pro- 
vided and the amounts she had received pursuant to the aforementioned 


order of modification. 


The former husband set up in defense all of the proceedings in the 
Florida Court which had intervened between the date of the agreement 
and the filing of suit. On this record, including two stipulations of fact 


of counsel, the District Court granted the motion of the plaintiff (wife) 


for summary judgment and denied the cross motion of the| defendant 
(husband). 


The District Court erred: 


1. In holding that on this record the parties did 
not intend a merger of the agreement into the 
decree of absolute divorce and that a merge 


did not occur. 


In holding that the plaintiff (wife) was still en- 
titled to sue on the agreement to recover the 
full balance of alimony therein provided and 
that she was therefore not bound by the order 

of the Florida Court entered in full compliance 
with the Florida statute, modifying the award 
of alimony in the light of the changed financial 
circumstances of the defendant (husband). 


The defendant (husband) contends that the District Court should 


have granted his cross motion for summary judgment, because: 


1. The agreement was merged in the decree of 
the Florida Court and thereupon lost its separate 
enforceability as a contract apart from the 


decree. 
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2. The Florida Court validly exercised its power 
and authority under the Florida statute to modify 
the decree with respect to alimony due to the 


changed circumstances of the parties. 


The plaintiff wife, having actively appeared in 
the Florida proceedings and contested each step 
of those proceedings, was bound by the decree 
and order of the Florida Court, that all matters 
and issues between the parties concluded by 


such decree and order are res judicata, and 


the District Court in this action was required 
to give full faith and credit under Article IV, 
Section I of the Constitution, to such decree and 
order, respectively, of the Florida Court. 
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ARGUMENT 
I. 


WHEN THE FLORIDA COURT APPROVED THE SEPARATION 
AGREEMENT AND MADE IT A PART OF ITS FINAL DECREE, 
THE AGREEMENT WAS MERGED IN THE DECREE AND 
WAS NO LONGER SEPARATELY ENFORCEABLE AS A 
CONTRACT. 


When the Florida Court adopted the recommendation of its Special 
Master and "approved and made a part of this final decree" the Separation 
Agreement of the parties, it was the contention of the defendant in the 
Court below and now in this Court that the agreement was merged with the 
decree and lost its separate identity and enforceability as a contract be- 
tween the parties. 


Chief Judge Pine ruled "I do not find any merger intended on the 
record herein" (J.A. 35). The same record that was before Chief Judge 
Pine is now before this Court and whether or not a merger of the agree- 
ment into the decree occurred accordingly becomes the first and most im- 


portant issue on this appeal. 


It is conceded at the outset that the doctrine of merger of a separa- 
tion agreement by a divorce decree is a troublesome one, not universally 
recognized or consistently applied. In his excellent work on "Separation 


Agreements" Alexander Lindey (1937), starting at page 389,|presents a 


very lucid discussion of this question and while his text need not be 
repeated herein, reference thereto, together with the cases cited in sup- 
port of the text, will be beneficial to the Court in resolving this question. 


It has been further suggested that whether merger did or did not 
occur in a particular case may depend ultimately on the intention of the 
Court and the parties. See Sec. 907, 17 A Am. Jur. 94. 


Here, as mentioned above, Chief Judge Pine found from this record 
that the parties did not intend a merger. It was submitted that this finding 
was erroneous. It is further submitted that this Court is not bound by 
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this finding as the entire record that was before the lower Court on cross 
motions for summary judgment, and as to which there is no dispute, is 
equally available to and before this Court on this appeal. 


Everything that appears of record with regard to the intention of 
the Court and the parties has already been summarized in the statement 
of the case. Paragraph 8 of the Agreement (J.A. 10) provided that the 
agreement should survive any divorce that might thereafter be granted, 
but in the event that a divorce was granted that the agreement "shall be 
submitted to the Court for consideration, ratification and approval" and 
if approved that the Court "shall be requested to include in its decree its 
direction and order to the respective parties hereto to perform each and 


every term and provision contained in this Agreement * * *". 


In accordance with this provision the defendant's bill of complaint 
for divorce tendered a copy of the agreement to the Court "'so that the 
same may be incorporated in any final decree to be entered by the Court” 
(J.A. 33). The defendant testified that he was willing that the agreement 
be made a part of any decree of divorce that might be entered (J.A. 33). 
The Special Master found the agreement to be "fair and liberal" and 
recommended that the agreement "may be incorporated in and made a 
part of the final decree to be entered” (J.A. 34). The Court, in its final 


decree, incorporated the entire agreement therein and expressly ruled 


that "the same is hereby approved and made a part of this final decree” 
(J.A. 19). 


Counsel stipulated that the foregoing was all of the evidence con- 
tained in the record on this issue of merger. With due deference to Chief 
Judge Pine it is urged that his conclusion that merger was not intended is 
not supported by this record and it is submitted that merger was clearly 
intended by the Court, by the parties, and occurred both in fact and in 
law upon the signing of the final decree of the Florida Court. 


Any uncertainty as to whether the doctrine of merger is recognized 
in the District of Columbia, it is submitted, has been resolved by the 
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decision of this Court in Rogers v. Rogers, 1953, 92 U.S. App. D. C. 97, 

203 F. 2d 61, opinion by Judge Fahy, which expressly recognized the 

legal effect and consequences of an agreement incorporated in and made 

a part of a judgment for divorce. The only case in this jurisdiction since 

Rogers was decided by the Municipal Court of Appeals on August 25, 1960, 

Grand v. Grand, 163 A. 2d 556, where after expressly citing |and following 

Rogers the Court held that 
"Incorporation of the agreement causes it to lose its con- 

tractual nature and merely reflects that at the time of] the 


decree the court deemed what the parties had already 
settled upon was a reasonable sum for support." 


There are numerous cases in the states supporting the application 
of the doctrine of merger under this situation, a detailed citation of which 
is not deemed necessary but which are collected and discussed in a very 
comprehensive annotation in 166 A.L.R. 675 et seq., which is cited by 
this Court in the Rogers’ opinion, and includes cases from the following 


jurisdictions: Alabama, California, Connecticut, Illinois, Iowa, New 


Jersey, Oregon and South Carolina. 


It is submitted that this record reveals that a merger was intended 
and in legal effect was accomplished and that Chief Judge Pine's finding 
to the contrary, upon which his granting of the plaintiff's motion for sum- 
mary judgment was predicated, is not supported by the record and is 


erroneous. 


I. 


THE FLORIDA COURT THEREAFTER UNDER THE STATUTES 
OF FLORIDA CLEARLY HAD THE RIGHT AND POWER TO 
MODIFY ITS AWARD OF ALIMONY DUE TO THE CHANGE 
IN CIRCUMSTANCES OF THE PARTIES. 


If a merger did occur of the agreement into the decree it follows 
that the Florida Court retained jurisdiction to modify its decree, cer- 
tainly with respect to the award of alimony thereunder. 
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This is an evitable and logical consequence of a merger. ers v. 
ers, supra, and cases therein cited, and Grand v. Grand, supra, in 
which the Municipal Court of Appeals expressly held that following merger 

of the agreement into the decree in that case: 


"The power of the court later to amend the support order in 
accordance with changed circumstances cannot be limited 
or abridged by the court's prior recognition of the agree- 
ment between the parties. [Adams v. Adams, 2 Cal. App. 
2d 173, 37 P. 2d 729; Lewis v. Lewis, 174 Cal. 336, 163 Pac. 
42: Lilley v- Lilley, 125 Conn. 339, 5 A. 2d 849; Gloth v. 
Gloth, 154 Va. 511, 153 S. E. 879; 17A Am. Jur., Divorce 
and Separation, §861.]" 


Lindey ("Separation Agreements”, supra) at page 392, states the 


rule as follows: 


The courts have repeatedly held that where the amount 
of alimony fixed in the divorce decree is predicated on a 
prior agreement between the parties, which has been incor- 
porated in the decree, the courts may modify the amount of 
the alimony without the consent of the parties. After the 
decree is entered, the rights of the parties rest on it, not 
on the agreement. There are authorities to the contrary." 


and cases therein cited. 


There are a number of representative cases in the States which 
clearly support this principle. Of particular significance is Adler v. 
Adler, 1940, 373 Dl. 361, 26 N. E. 2d 504, cert. den. 311 U.S. 670, 85 L. 
Ed. 430, 61S. Ct. 29, in which the Illinois court held that the trial court 
was not deprived lof its power of modification by the provisions of a 
consent decree incorporating and adopting a separation agreement of 
the parties which provided for "alimony" to be paid even after the re- 
marriage of the wife. The Dlinois court, following a State statute on this 
subject adopted subsequent to the agreement and the decree, modified 
the decree to cancel the obligation to pay alimony after the wife's re- 
marriage. It brushed aside the argument that this was a constitutional 
abridgement of the wife's contractual right to alimony holding that the 
Court when dealing with such matters as divorce, alimony and custody 
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was exercising powers granted by the legislature which could not be 
divested by the incorporation of the contract in its decree. Adler was 
followed in two later Ilinois cases, Miller v. Miller, 1943, 317 Tl. App. 
447, 46 N. E. 2d 102; and Jacobs v. Jacobs, 1946, 328 Ill. App. 133, 65 
N. E. 2d 588. 


Reference is also made to: 


Gloth v. Gloth, 1930, Sup. Ct. of App. of Va., 154 Va. 
511, 153 S. E. 879, 71 A.L.R. 700 


Colton v. Colton, 1949, 252 Ala. 442, 41 So. 2d 398 
Tysdel v. Tysdel, 1951, (Mo. App.) 235 S. W. 2d 124 
Remick v. Rollins, 1946, 152 Me. 206, 49 A. 2d 172 


The power to modify the decree for alimony due to changed circum- 
stances surrounding the parties is expressly reserved to the Courts of 
Florida by statute, Sec. 65-15 Florida Statute Annotated, the) full text of 
which is set forth above, and which clearly states the public policy of that 
state. A similar right of modification, of course, exists in the District of 
Columbia under Title 16, Sec. 413, D. C. Code, 1951. 


When the parties here contracted, under Paragraph 8 of their 
Agreement (J.A. 10-11) that the agreement would be submitted to any 
Court thereafter granting a divorce for consideration, ratification and 
approval, that the Court should enforce the agreement by the imposing of 


sanctions only available for the enforcement of its judgments and decrees, 


and thereafter the parties willingly submitted the agreement to the Florida 
Court and that Court thereafter did consider, ratify and approve the agree- 
ment and made it a part of its decree, all of this was done in explicit 
recognition of the statutory right of the Court to modify pursuant to the 
express statutory grant of authority. The parties and the Court acted in 
contemplation of existing law and the right to modify the decree entered 
was expressly reserved to the Court to the same effect as if the statute 
had physically been written into the decree. Any language appearing in 
Paragraph 8 of the Agreement appearing to be inconsistent herewith 
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must be disregarded as void and of no effect because under the authorities 
cited above, and particularly the reasoning of the Grand and Adler cases, 
the power of the Court to modify an award of alimony cannot be divested 


by private agreement of the parties. 


As further indicative of the policy of the law to safeguard the right 
of the Courts to always be open to appropriate modification of its judg- 
ments and orders in divorce or custody actions, indeed the entire scope 
of domestic relations law, despite the provisions of private contracts of 
the parties, see the very recent Annotation, "Court's power to modify 
child custody order as affected by agreement which was incorporated in 
divorce decree”, 73 A.LR. 2d 1444. 


i. 


THE JUDGMENTS AND ORDERS OF THE FLORIDA COURT 
IN A CAUSE IN WHICH IT HAD JURISDICTION OF THE 
CAUSE AND OF THE PARTIES ARE ENTITLED TO FULL 
FAITH AND CREDIT AND ALL MATTERS AND ISSUES 
BETWEEN THE PARTIES CONCLUDED BY SUCH JUDG- 
MENTS AND ORDERS ARE RES JUDICATA. 


The Florida Court clearly had jurisdiction of the subject matter 
and of the parties at every stage of the proceedings before it. This juris- 
diction is not now in issue and indeed under familiar principles the plain- 
tiff would be estopped to now contest jurisdiction because she was at all 
times before that Court, through the general appearance entered for her 
by her counsel, and actively contested each and every step in the pro- 


ceedings. 


Under these circumstances the District Court was bound to give full 
faith and credit to the judgments and orders of the Florida Court under 
Article IV, Section I of the Constitution. Chief Judge Pine recognized this 


rule in his oral opinion (J.A. 35). See Loughran v. Loughran, 1934, 292 
U.S. 216, 78 L. Ed. 1219, 54S. Ct. 684, reversing 62 App. D. C. 262, 66 
F. 2d 567; Rice v. Rice, 1949, 336 U. S. 674, 93 L. Ed. 392, 69 S. Ct. 751; 
Miller v. Miller, 1941, 74 App. D. C. 216, 122 F. 2d 209. 
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The defense of res judicata, set up in defendant's answer (JA. 14), 


flows from the constitutional concept of full faith and credit and precludes 
the parties from relitigating in another forum matters already tried and 
concluded between them. The availability of this defense with respect to 
questions arising under decrees of absolute divorce, permanent alimony, 
maintenance and property questions have been recognized in numerous 
cases, a representative decision of this Court being Scholla |v. Scholia, 
1953, 92 U.S. App. D. C. 9, 201 F. 2d 211. 


It clearly appears from this record that all questions presented to 
the Court below were litigated between the parties in Florida, including 
the contention made before Chief Judge Pine and which controlled his 
decision, that the contract survived the decree and could not be modified 
by the Court even under the provisions of the Florida statute (Sec. 65-15, 
Florida Statutes Annotated, supra), because in the exceptions to the 
Master's report (No. 7 appearing at J.A. 31) this contention was made by 
plaintiff's counsel and was overruled. 


Plaintiff is not entitled to relitigate any of these questions. She is 
bound by the decrees and orders of the Florida Court and it was error for 
the District Court to hold otherwise. 


CONCLUSION 


When the agreement of the parties was submitted to the Florida 
Court for "consideration, ratification and approval", as provided in the 
agreement, and was in fact approved and made a part of the decree of 
that Court, the agreement was merged in the decree and thereafter lost 
its contractual nature and its separate enforceability as a contract. 
When the former husband suffered his serious financial reverse, lost his 
lucrative annual salary, and the former wife refused to negotiate any 
modification of the $10,000 annual alimony awarded her, the only remedy 
or relief open to the former husband from what had then become an 
exceedingly harsh alimony award under the decree was to petition for its 
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modification, pursuant to the jurisdiction expressly reserved by statute 
to the Florida Court for this purpose. The former wife, having lost her 
active contest of this modification, is bound by the valid Order of the 
Florida Court and has no standing to relitigate the same question in the 
District of Columbia in the guise of the present action on the original 
agreement in total disregard of everything that has transpired in the 
Florida Court. There should be an end to litigation. 


The District Court erroneously granted the motion of the plaintiff 


for summary judgment. Instead it should have given full faith and credit 
to the decree and order, respectively, of the Florida Court, and granted 


the cross motion of the defendant. 


It is accordingly submitted that the judgment of the District Court 
for the plaintiff should be reversed and the cause remanded for entry of 
judgment in favor of the defendant upon his cross motion for summary 
judgment. 


Respectfully submitted, 


JUSTIN L. EDGERTON 


925 Washington Building 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[ Filed January 9, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ELIZABETH W. SMITH, 
705 Brent Road, 
Rockville, Maryland, 


Plaintiff, 


v. Civil Action No. 70-'59 


PURCELL L. SMITH, 
5053 Loughboro Road, N.W. 
Washington, D. C., 


Defendant. 


eee eee ee ee le ee 


COMPLAINT ON A CONTRACT 


1. Plaintiff is a citizen of the State of Maryland and defendant is 
a citizen of the District of Columbia. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of Three Thousand Dollars. 

2. Onor about April 26, 1949, while living separate and apart, 
plaintiff and defendant entered into a written contract, a true copy of 
which is attached hereto as Exhibit A, and made a part hereof by 
reference. 

3. Until the month of April, 1956, defendant complied with the 


terms of the contract. Since prior to May 1, 1956, however,|the defend- 


ant has only paid the following sums to plaintiff: 
a. During balance of 1956 — $4,000.00. 
b. Each month thereafter the sum of $400 only; so that 
the defendant has since April 1, 1956 failed to pay to plaintiff the sum 
of $4745.68 for the year 1956, $5200 for the year 1957, $5200 for the 
year 1958, and $433.33 due January 1, 1959. 
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4. In addition, starting with the year 1957, defendant has not paid 
income taxes, which he should have paid under said agreement, totaling 
$2956.38, which plaintiff has had to pay. 

5. In addition, since 1957, defendant has not paid premiums on the 
life insurance policies, which plaintiff is beneficiary, referred to in said 
contract, in the ‘sum of $2104.20, and plaintiff has paid the same. 

6. Prior to January, 1957, defendant, on numerous occasions, 
refused to deliver receipts for payment of insurance premiums to plain- 
tiff, as in said contract required, and since that time has not paid said 
premiums. 

WHEREFORE, the premises considered, the plaintiff demands 
judgment against the defendant for Twenty Thousand Six Hundred Thirty- 
nine Dollars and Fifty Cents, ($20,639.50), with interest, for an order 
compelling defendant to deliver paid receipts for insurance premiums 


to plaintiff, for such other and further relief to which she may be entitled, 


and for costs. 


/s/ Jo V. Morgan, Jr. 
815 - 15th Street, N.W. 
Washington 5, D. C. 
Attorney for plaintiff 


EXHIBIT A 

THIS AGREEMENT, executed in duplicate and dated the 26th day 
of April, 1949, by and between Purcell L. Smith, herein after sometimes 
called the "Husband", and Elizabeth W. Smith, hereinafter sometimes 
called the "Wife", 

WITNESSETH: That whereas the parties married on the 16th day 
of March, 1929) at Evanston, State of Illinois, and there have been three 
children born of said marriage to wit: Stuart Seaborn Smith, born 
January 27, 1930; Purcell L. Smith, Jr., born February 6, 1932; and 
Joan Walker Smith, born July 8, 1934; hereinafter sometimes referred 
to collectively as the "Children"; and 
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WHEREAS, on February 17, 1947 the Husband, against the will 

and desire of the Wife left their home, and since that date the parties 
have not lived together or cohabited as man and wife, and the Husband 
does not intend to resume marital relations; and 
WHEREAS the parties desire to enter into an agreement respect- 

ing the division of their property and also all property rights growing 


out of their marriage and the Husband desires to make provisions for 


the support and maintenance of the Wife and the support, maintenance, 
education, and custody of the Children; and 
WHEREAS, the parties, in carrying out their said desires and, in 
the event of the granting of any divorce, to avoid the necessity for any 
proceedings to fix the amount of alimony or other allowances, have, 
through their respective counsel, agreed upon a settlement of all ques- 
tions of permanent alimony, alimony pendente lite, support and main- 
tenance, division of property, property rights growing out of their 
marriage, and the support, maintenance, education and custody of their 
Children; it being the intention of the parties that the following shall 
be effective from the date hereof whether a divorce of the parties is 
granted or not. 
NOW, THEREFORE, in consideration of the premises and the 
mutual promises and undertakings contained herein, the consequent 
duty of the Husband to support the Wife and to support their) minor 
children, and for other good and valuable consideration, the| parties 
agree as follows: 
1. The Wife shall have the sole, exclusive and complete custody 
and control of the Children, during their respective minorities, subject 
to the following: 
(a) The Husband shall have the right to visit the 
Children or any of them at reasonable times and the right 
to take the Children or any of them at reasonable times 
to stay with him for reasonable periods. Said rights of 
the Husband shall be exercised only after giving reasonable 
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notice to the Wife and in such manner as not to interfere 

with the welfare or education of the Children. 
(b) The parties agree that they will consult with 

each other with respect to all matters pertaining to the 

support and maintenance of the Children, particularly 

with reference to the choice of schools and summer camps 

and the amounts to be expended by the Husband, under the 

provisions of Paragraph 2 hereof, for clothing, recreation 

and travel. 

2. The Husband agrees to support and maintain the Children, in 
a suitable manner, during their respective minorities, and to pay all 
expenses for food, clothing, shelter, medical and hospital care, educa- 
tion, recreation and travelling, provided, however, that when the Chil- 
dren are staying with the Wife, the Husband shall not be required to 
pay the Wife any amounts for their food or shelter. 

3. The Husband agrees that he will forthwith cause the policies 
of life insurance on his life, having an aggregate face value of $45,000.00, 
as set forth below: 

Police No. Company Face Amount 


4761452 Prudential Insurance 
Company $ 5,000.00 


935558 Penn Mutual Life Insur- 
ance Company 10,000.00 


1210198 Penn Mutual Life Insur- 
ance Company 10,000.00 


1847925 Travellers Insurance 
Company 10,000.00 


1341704 Penn Mutual Life Insur- 
ance Company 10,000.00 


TOTAL $45,000.00 


to be made payable upon his death as follows: To Stuart Seaborn Smith, 
Purcell L. Smith, Jr., and Joan Walker Smith, in equal shares. The 
Husband shall not revoke the designation of any one of said beneficiaries 
during his or her life and prior to his or her attaining the age of 21 years, 
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but upon the death of any one of said beneficiaries or upon his or her 
attaining the age of 21 years the Husband shall have the right, at his 
option, to revoke the designation of the beneficiary so dying or attain- 
ing the age of 21 years, and substitute another beneficiary of his or her 
share. The Husband agrees to maintain the foregoing policies in full 
force and effect and to pay the premiums thereon until the youngest of 
said beneficiaries attains the age of 21 years. The Husband| further 
agrees, upon causing said policies to be made payable as above provided, 
to deliver the same to E. E. Danly for safekeeping and for delivery to 
such other person or persons for safekeeping, as the parties may desig- 
nate, and the Wife agrees that such policies shall be redelivered to the 
Husband, if necessary to enable him to change beneficiaries in accord- 
ance herewith, or to exercise other rights under said policies, not in- 
consistent with this Agreement, and that they shall be finally delivered 
to the Husband upon the youngest beneficiary's attaining the|age of 21 
years. The Husband agrees to deliver to the Wife receipts for premiums 
from time to time as the same are paid until the youngest beneficiary 
attains the age of 21 years. The Husband will not in any manner assign 
or have said policies of insurance endorsed, the result of which would 
defeat the right of any of the above-named beneficiaries to receive the 
payments aforesaid, and he will not borrow on the cash surrender value 
of said policies or in any other manner reduce the cash surrender value 


thereof except that the Husband reserves the right to receive any divi- 


dends that may accrue thereon. 
4. The parties hereby make the following division of their 
property: 
(a) All the personal property of the parties (including 
furniture, furnishings, household effects, jewelry and|personal 
belongings of the Wife), now located in the house at 4834 Lang- 
drum Lane, Chevy Chase, Maryland, presently occupied by the 
Wife, belongs to the Wife and shall constitute the property of 
the Wife. The Husband hereby relinquishes all right, |title 
and interest that he may have therein. 
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(b) The Buick Sedan automobile, now in the possession 
of the Wife, shall constitute the property of the Wife. The Hus- 
band hereby relinquishes all right, title and interest that he may 
have therein. 
(c) All other property whether real, personal or mixed 
standing in the name of either the Husband or the Wife or in 


their names jointly and wherever located, shall constitute the 
property of the Husband. The Wife hereby relinquishes all 
right, title and interest that she may have therein. 


5. The Husband agrees to make the following payments to the 


(a) |For her separate support and maintenance and for 
her separate use and benefit until his or her death, or her 
remarriage, whichever event shall first occur, Ten Thousand 
Dollars ($10,000) per annum payable in equal monthly install- 
ments on the 1st day of each month beginning with the month 
of May, 1949. The Wife agrees to notify the Husband immediately 
in the event of her remarriage. 

(b) ‘In the event that for any year the Wife is required to 
pay any income tax on the amount specified in the preceding sub- 
paragraph (a), under the Laws of the United States or any States 
or other taxing authority, the Husband agrees to reimburse the 
Wife for all such income taxes which she may be required to 
pay, upon presentation to him of cancelled checks, receipts or 
other proper evidence of such payments by the Wife, the inten- 
tion of the parties being that the Husband shall pay the Wife Ten 
Thousand! Dollars ($10,000) per annum net, after payment of all 
income taxes which the Wife may be required to pay thereon. 
The Wife agrees that, upon request of the Husband, she will, 
when appropriate, execute jointly with him income tax returns 
and declarations of estimated tax or give him power of attorney 
to sign her name to such returns and declarations, so long as 
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they remain husband and wife. The Wife further agrees that the 
Husband shall have the right to claim the Children as dependents 
for income tax purposes. 

(c) The Husband agrees to purchase the premises known 
as 4834 Langdrum Lane, Chevy Chase, Maryland, as soon as 
possible, to take title thereto in the name of the Wife and to pay 
Ten Thousand Five Hundred Dollars ($10,500) toward the pur- 
chase price under an arrangement whereby the balance of the 
purchase price in the amount of $12,000.00, with interest at 
4 1/2%, will be paid by the Wife in monthly installments of 
Ninety-one Dollars and Eighty Cents ($91.80) over a period 
of approximately Fifteen (15) years. The said premises shall 
constitute the property of the Wife upon delivery of the deed to 
her. 


(ad) The Husband agrees to pay amounts not to exceed Two 
Thousand Dollars ($2,000) for necessary repairs to said premises 


and in the purchase of a dishwasher for the Wife. 
(e) The Husband agrees to pay current bills of the Wife in 
an amount not to exceed Five Hundred Dollars ($500). 


6. The Husband agrees that he will forthwith cause the policies 
of life insurance on his life, having an aggregate face value of Fifty 
Thousand Dollars ($50,000), as set forth below: 


Policy No. Company Face ount 


1477691 Travellers Insurance 
Company $20,000.00 


1056633 Massachusetts Mutual 
Life Insurance Co. 10,000.00 


7922670 Prudential Insurance 
Company 20,000.00 
TOTAL $50,000.00 
to be made payable upon his death as follows: To Elizabeth |W. Smith 
if she survives Purcell L. Smith, and if she does not survive him to 
their Children, Stuart Seaborn Smith, Purcell L. Smith, Jr.,/and Joan 
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Walker Smith, the survivors or survivor of them at the time of his 
death, but if any of said Children shall predecease him leaving descend- 
ants surviving him, such descendants shall take the share their parent 
would have taken if living. The Husband agrees to maintain the fore- 


going policies in'full force and effect at all times and to pay the pre- 


miums as they become due thereon. The Husband further agrees, upon 
causing said policies to be made payable, as above provided, to deliver 
the same to E. E. Danly for safekeeping and for delivery to such other 
person or persons for safekeeping as the parties may designate, and 
the Wife agrees that such policies shall be redelivered to the Husband, 
if necessary, to enable him to exercise any rights thereunder not incon- 
sistent with this Agreement and that they shall be finally delivered to 
the Husband upon the death or remarriage of the Wife. The Husband 
agrees to deliver to the Wife receipts for premiums from time to time 
as the same are paid so long as the Wife lives and has not remarried. 
The Husband agrees that he will not borrow on the cash surrender value 
of the said policies or in any manner reduce the cash surrender value 
thereof except that he reserves the right to receive:any dividends that 
may accrue thereon. The Husband will not in any manner assign or 
have said policies of insurance endorsed, the result of which would 
defeat the right of the Wife or Children or their descendants to receive 
the payments aforesaid, except that, in the event the Wife should re- 
marry prior to the Husband's death, the Husband shall have the right to 
revoke the designation of her as a beneficiary under the aforesaid 
policies, and in such event the Husband agrees that he will designate 
the Children and their descendants as beneficiaries in the same manner 
as heretofore provided in the event the Wife does not survive the Hus- 
band. The Wife further agrees that, in the event she should remarry 
prior to the Husband's death and thereafter receive any proceeds of 
any of said policies, she will not be beneficially entitled thereto and 
will immediately pay over said proceeds to the said Children, or the 
survivors or survivor of them at the Husband's death, and the descend- 
ants of any deceased child, in the proportions to which they would have 
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been entitled under the provisions of this paragraph had the Wife not 
survived the Husband. 

7, Except as to the matters provided for in this Agreement: 
(a) The Wife hereby waives and surrenders any and all 
right to any claim against the Husband, his property, estate, |personal 
representatives and assigns, for support, maintenance, alimony, 


alimony pendente lita, and other sums and payments whatsoever, whether 


the same arises as widow, wife or divorced wife of the Husband or other- 
wise; and the Husband hereby waives and surrenders any and all right 
to any claim against the Wife, her property, estate, personal represent- 
atives, and assigns, for support, maintenance, alimony, alimony pendente 
lite, and other sums and payments whatsoever, whether the same arises 
as Husband or divorced Husband of the Wife or otherwise. 
(b) The Wife covenants and agrees that she will not at any 
time contract in her own name or in the name of her Husband any debts, 
charges or liabilities for which the Husband or his estate shall or may 
be or become liable or answerable, and she hereby releases|and forever 
discharges the Husband from any debts, claims or liabilities which she 
has heretofore contracted or incurred in her own name or in the name 
of the Husband for her own use and benefit. 
(c) The Wife hereby waives, releases, relinquishes, quit- 
claims unto the Husband, his heirs and assigns forever, and forever 
bars herself of any and all rights of dower, legal or equitable, and all 
other right, title, interest and estate in and to any real property now 
owned or at any time hereafter acquired by the Husband, and any and 
all legal or equitable right, title and interest in and to any personal 
property which the Husband now owns or may hereafter acquire, and 
the said Wife agrees that upon request at any time hereafter |she will 
execute good and sufficient releases of dower or other interest ac- 
quired by reason of the marital relationship in and to the real and per- 
sonal property hereinbefore mentioned, and the Wife further agrees 
upon request to execute and deliver all necessary papers to convey any 
and all of her right, title and interest in and to said property. 
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(d) The Husband hereby waives, releases, relinquishes, 
quitclaims unto the Wife, her heirs and assigns forever, and forever 
bars himself of any and all rights of curtesy, legal or equitable, and 
all other right, title, interest and estate in and to any real property now 
owned or at any time hereafter acquired by the Wife, and any or all 
legal or equitable right, title and interest in and to any personal property 
which the Wife now owns or may hereafter acquire, and the said Husband 


agrees that upon request at any time hereafter he will execute good and 


sufficient releases of curtesy or other interest acquired by reason of 

the marital relationship in and to the real and personal property herein- 
before mentioned, and the Husband further agrees upon request to execute 
and deliver all necessary papers to convey any and all of his right, title 
and interest in and to the said property. 

(e) Each party waives, discharges, releases and quitclaims 
unto the other, his or her heirs and assigns forever any and all claims 
and rights that he or she may have by reason of the marriage: 

| (1) To share in any capacity or to any extent whatso- 

ever in the estate of the other party upon the latter's death, whether by 
way of dower, curtesy, thirds, widow's allowance, homestead, statutory 
allowance, descent or distribution in intestacy, or otherwise; and 

(2) To elect to take against the other party's last 
will and testament under the law of any jurisdiction that may be appli- 
cable; and 

(3) To act as executor or administrator of the other 
party's estate. 

8. Inthe event that their marriage shall be dissolved, or their 
status of Husband and Wife terminated by proper judicial proceedings 
and decree, judgment or order, this Agreement shall not be affected 
thereby but shall remain in full force and effect and the consideration 
mentioned herein shall be in full satisfaction and discharge of alimony 
and other claims and demands which might or could be made by the 
Wife against the Husband for any cause whatsoever. In the event of 
the granting of any divorce, this Agreement shall be submitted to the 
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Court for consideration, ratification and approval and in the event of 
such approval said Court shall be requested to include in its|decree 
its direction and order to the respective parties hereto to perform 
each and every term and provision contained in this Agreement on 
such party's part to be performed. 
9. The parties agree that if the Husband's gross income for 
any calendar year falls below Fifty Thousand Dollars ($50,000), they 
will confer with each other as to whether a modification of any of the 
provisions of this Agreement would be appropriate. No modification 
or waiver of any of the terms of this Agreement shall be valid unless 
in writing and executed with the same formality as this Agreement. 
No waiver of any breach or default herein shall be deemed a|waiver 
of any subsequent breach or default. 
10. The parties hereto declare that each has had independent legal 
advice by counsel of his or her own selection, that each understands the 
facts and has been fully informed of all legal rights and liabilities; that 
after such advice and knowledge, each believes the Agreement to be fair, 
just and reasonable; and that each signs the Agreement freely and vol- 
untarily. ; 
11. The Husband shall, simultaneously with the execution of this 


Agreement, pay the sum of Four Thousand and Fifty Dollars |($4,050) 
to Spencer Gordon, Wm. Merrick Parker, and E. E. Danly, attorneys 
for the Wife, in compensation for their professional services and dis- 
bursements in connection with advising her and with the preparation 


and execution of this Agreement. 
12. The provisions of this Agreement shall bind the parties hereto, 
their heirs, executors and administrators. 
IN WITNESS WHEREOF, the parties hereto have subscribed their 
names and affixed their seals, as of the day and year hereinbefore writ- 
ten, to duplicates of this Agreement, each of which shall constitute an 
original. 
/s/ Purcell L. Smith (SEAL) 
/s/ SSE W. Smith (SEAL) 
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[ Filed April 9, 1959] 
ANSWER TO COMPLAINT 
First Defense 
The complaint fails to state a claim against defendant upon which 


relief can be granted. 


Second Defense 
Defendant admits the allegations contained in paragraphs 1 and 
2 of the complaint; admits the payment of the amounts alleged in para- 
graph 3 subsequent to the month of April, 1956 and admits that he has 
not paid the amounts for income tax alleged in paragraph 4 and the 


amounts for premiums on life insurance policies alleged in paragraph 
5 but for further and better answer to the allegations of said paragraphs 
3, 4 and 5 he denies that he has not complied with the provisions of the 
contract between the parties and refers to and adopts the allegations of 
the third and fourth defenses of this answer which are incorporated 
herein by reference. 
Third Defense 

Following the execution of the contract of April 26, 1949 between 
the parties, defendant became a resident and was domiciled in the State 
of Florida; thereafter on February 22, 1950, he filed a suit for absolute 
divorce against the plaintiff in the Circuit Court of the Eleventh Judicial 
Circuit in and for Dade County, Florida, In Chancery No. 130522; there- 
after the plaintiff entered her general appearance in said Court through 
counsel and vigorously contested the action, contesting, among other 
things, the allegation that defendant was domiciled in Florida and deny- 
ing his right to obtain a divorce on the grounds alleged; thereafter ex- 
tensive testimony was taken on the issue of domicile before a Special 
Master who resolved this issue in favor of the defendant and the Master's 
findings were approved and adopted by the Court; thereafter plaintiff 
herein appealed to the Supreme Court of Florida alleging error in the 
Court's finding of fact and law that the defendant was domiciled in 
Florida but the Supreme Court of Florida dismissed the appeal without 
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opinion (51 So, 2nd 191) and remanded the case for decision on the merits; 
pursuant to the remand the Trial Court again referred the cause to a 
Master who took testimony on the issue of defendant's right to obtain 
a divorce, the plaintiff herein, through counsel, also contesting this 


issue; the Master resolved this issue in favor of the defendant herein, 


and the Court approved the Master's findings and on January 15, 1951, 
entered its final decree granting defendant herein an absolute divorce 
and approving and adopting the Property Settlement Agreement between 
the parties dated April 26, 1949, which was submitted to the Court for 
approval by both parties, through their counsel, and which is| the con- 
tract referred to in the complaint, a copy of which is attached as Exhibit 
A thereto; thereafter on April 30, 1956, defendant herein petitioned the 
said Circuit Court of the Eleventh Judicial Circuit in and for Dade County, 
Florida, to modify its final decree of January 15, 1951; plaintiff herein 
entered a general appearance through counsel and vigorously contested 
the petition, the issues of fact being referred to a Special Master who 
thereafter entered his findings favorable to the defendant herein, and on 
November 26, 1956 the said Court confirmed the Master's report in all 
respects and modified the said final decree, a copy of said order being 
attached hereto as Exhibit A and made a part hereof by reference; that 
since the entry of said order of November 26, 1956 defendant has fully 
complied with the provisions of said order by payment of the amounts 
alleged in paragraph 3 of the complaint herein. 
Fourth Defense 
Defendant adopts and incorporates herein by reference the allega- 
tions of fact contained in the Third Defense and further avers that the 
contract of April 26, 1949, referred to in the complaint, became merged 
in the final decree of the Circuit Court of the Eleventh Judicial Circuit 
in and for Dade County, Florida, of January 15, 1951 and became and 
was subject to the subsequent revision and modification of the terms 
thereof by said Court under the laws of the State of Florida, jand said 
contract thereby has no legal effect or validity separate and apart from 
the decree of said Court and plaintiff has no right to maintain an action 
thereon. 
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Fifth Defense 
Defendant adopts and incorporates herein by reference the allega- 
tions of fact contained in the Third Defense and further avers that all 
claims asserted by the plaintiff in her complaint herein have been adjudi- 
cated by the Circuit Court of the Eleventh Judicial Circuit in and for Dade 
County, Florida, by its final decree of January 15, 1951 and its order 
modifying said final decree entered November 26, 1956 which are entitled 
to full faith and credit in this Court under the provisions of Article IV, 
Section I of the Constitution and accordingly all matters between the 
parties concluded by said judgment, decrees and orders are res judicata. 


Justin L. Edgerton 
of Pledge, Edgerton & 
Richardson, 
925 Washington Building 
Washington 5, D. C. 
[ Certificate of Service] Attorney for Defendant 


EXHIBIT A 


[ Filed April 9, 1959] 


IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT 
IN AND FOR DADE COUNTY, 
FLORIDA. IN CHANCERY. 


NO. 130522 
PURCEL L. SMITH, 
Plaintiff, 
= ORDER MODIFYING FINAL DECREE 


ELIZABETH W. SMITH, 
Defendant. ) 


This cause coming on this day to be heard upon the petition of 
Plaintiff, answer of Defendant, Master's report of testimony and his 
findings, and exceptions to the Master's report filed by the Defendant, 
and both parties being represented by their counsel and the court having 
heard arguments upon the same, and the court being otherwise advised 
in the premises, upon consideration thereof, it is thereupon 
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ORDERED, ADJUDGED AND DECREED that the Special Master's 
Report heretofore filed in this cause be and the same is hereby confirmed 


in all respects. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
exceptions to the Master's Report filed by the Defendant in this cause 
be and the same are hereby denied. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
final decree of divorce heretofore entered in this cause on January 15, 
1951, wherein the Court approved and adopted a property settlement 
agreement of the parties dated April 26, 1949, be and the same is 
hereby modified as follows: 
(a) That for the period beginning May 1, 1956 and ending Decem- 
ber 31, 1956, Plaintiff be required to pay to the Defendant in lieu of the 
sum provided by the agreement which was approved by the court in its 
final decree dated January 15, 1951, a total amount of Four Thousand 
Dollars ($4,000.00) of which Two Thousand Five Hundred Dollars 
($2500.00) shall be paid on or before December 1, 1956, and the balance 
of One Thousand Five Hundred Dollars ($1500.00) shall be paid on or 
before December 15, 1956. 
(b) That beginning January 1, 1957, Plaintiff be required to pay 
to the Defendant the sum of Four Hundred Dollars ($400.00) per month 
in lieu of the payments required by the agreement and the final decree 
dated January 15, 1951, said payments to be made on the first day of 
each month and to continue until further order of the court. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
Plaintiff be and he is hereby required to pay to Defendant's attorneys, 
REDFEARN, FERRELL & SIMON, a reasonable fee for their services 
in connection with Plaintiff's petition for modification, which fee is 
hereby fixed by the court at One Thousand Dollars ($1,000.00) Dollars, 
and said fee is to be paid on or before December 1, 1956. 
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the 
court hereby fixes a reasonable Master's fee for the service of the 
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Special Master, E. S. Quick, in this cause as One Hundred Dollars 
($100.00) Dollars, and the Plaintiff herein is required to pay said 
Master’s fee on or before December 1, 1956. 
DONE AND ORDERED in Chambers in the City of Miami, Dade 
County, Florida, this 26th day of November, A.D. 1956. 


/s/ William A. Herin 
CIRCUIT JUDGE 


[ Filed December 24, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* 5 * 
MOTION FOR A SUMMARY JUDGMENT 

Comes now the plaintiff and moves for a summary judgment in 
her favor and against the defendant. 

And for cause of such motion plaintiff says that there is no 
genuine issue as to a material fact as shown by the complaint and 
the answer, and that this case presents a pure question of law for 
determination of this Honorable Court, which is the effect, if any, 
which is to be given to the order of the Circuit Court for Dade County, 
Florida, a copy of which is exhibited as part of the Answer, and further 
that she is entitled to judgment, inasmuch as such decree is either void 
as based on a Florida statute which is invalid with respect to the plain- 
tiff as in violation of Clause 1, Section 10 of Article One of the Constitu- 
tion of the United States, or must be construed only to relate to the 
obligation enforceable by contempt proceedings in Florida, in order 
not to be in violation of said Clause 1, and would not bar this suit. 

In the alternative plaintiff says the order of the Florida Court 
could have no retroactive effect, in any event, and could not take away 


any part of the monthly payments which accrued prior to November 26, 
1956. 


/s/ Jo V. Morgan, Jr. 
Attorney for Plaintiff 


[ Filed January 7, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


ELIZABETH W. SMITH, 
Plaintiff, 
v. Civil Action No. 70-59 


PURCELL L. SMITH, 
Defendant. 


REQUEST TO ADMIT 


Pursuant to Federal Rule of Civil Procedure 36, the plaintiff 
requests the defendant to admit the following matters of fact. The 
same shall be deemed admitted, unless, within ten (10) days|after 
the service of this request, a sworn statement of denial, or written 
exceptions, are served as in said Rule provided. 


1. The contract sued upon was executed in the District of Col- 
umbia in 1949. 


2. At the time of execution of the said contract the plaintiff was 
a resident and domiciled in the State of Maryland. 


3. At the time of execution of said contract the defendant was 
not a resident, nor domiciled in, the State of Florida. 


4. At the time of the execution of said contract the defendant was 
a resident and domiciled in the District of Columbia. 


5. At the time ofthe entry ofthe final decree of January 15, 1951, 
plaintiff was a resident of and domiciled in the State of Maryland. 
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6. At the time of the Order Modifying Final Decree, a copy of 
which is attached to the answer as Exhibit A, the plaintiff was a resi- 
dent of and domiciled in the State of Maryland. 

7. At the time of the said Order Modifying Final Decree, defend- 
ant was a resident of and domiciled in the District of Columbia. 

8. At all times since prior to 1949, through the filing of the 
complaint herein, plaintiff has been a resident of and domiciled in the 
State of Maryland. 

The plaintiff also, pursuant to said Federal Rule of Civil Procedure 
36, and within the same time, requests the defendant to admit the 
genuineness of the Final Decree of the Circuit Court of the Eleventh 
Judicial Circuit of Florida in and for Dade County, a copy of which is 
attached hereto as Exhibit A. 


/s/ Jo V. Morgan, Jr. 
[ Certificate of Service] Attorney for plaintiff 


[ Filed January 7, 1960] EXHIBIT A 


IN THE CIRCUIT COURT OF THE ELEVENTH 
JUDICIAL CIRCUIT OF FLORIDA, IN AND FOR 
DADE COUNTY IN CHANCERY 


No. 130,522-D 


PURCELL L. SMITH, 
Plaintiff 


v. : FINAL DECREE 
ELIZABETH W. SMITH, 
Defendant. ° 


THIS CAUSE coming on this day to be heard upon plaintiff's bill 
of complaint, answer of the defendant, testimony of the plaintiff and his 
witnesses, and Master's report containing his findings and recommenda- 
tions, and it appearing that the Court has jurisdiction of the parties and 
of the subject matter in this cause and that the equities in this cause are 
with the plaintiff, and the Court being otherwise fully advised in the 
premises, upon consideration thereof, 
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IT IS THEREUPON ORDERED, ADJUDGED and DECREED, that 
said Master's report be and the same is hereby confirmed in all respects. 
IT IS FURTHER ORDERED, ADJUDGED and DECREED, that the 
plaintiff, PURCELL L. SMITH, be and he is hereby granted a final 
decree of divorce "a vincule matrimonii" from the defendant, ELIZA- 
BETH W. SMITH, and that the bonds of matrimony heretofore and now 
existing between the said PURCELL L. SMITH and the noes 
ELIZABETH W. SMITH, be and the same are hereby cancelled, severed 
and rendered null and void, and each of the said parties are restored to 
the status of a single person. 
IT IS FURTHER ORDERED, ADJUDGED and DECREED, that the 
property settlement agreement of the parties entered into on April 26, 
1949, a copy of which is attached to the Master's report herein and 
marked Plaintiff's Exhibit No. 8, and a copy of which is hereto attached 
and marked Exhibit "A", be and the same is hereby approved and made 
a part of this final decree. 
IT IS FURTHER ORDERED, ADJUDGED and DECREED, that the 
plaintiff be and he is hereby required to pay to REDFEARN & FERRELL, 
attorneys for the defendant, the sum of FIFTEEN HUNDRED DOLLARS 
($1500.00), in addition to the payments heretofore made by him to said 


attorneys, as final attorneys’ fees for their services on behalf of the 


defendant in this cause. 
DONE and ORDERED in Chambers, in the City of Miami, Dade 
County, Florida, this the 15th day of January, 1951. 


WILLIAM A. HERIN 
CIRCUIT JUDGE 
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[ Filed February 26, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


« * * 
STIPULATION 

It is mutually agreed and stipulated by and between the plaintiff 
and defendant that the attached exhibits are true copies of the documents 
indicated as filed for record in Chancery No. 130522-D in the Circuit 
Court of the Eleventh Judicial Circuit of Florida, in and for Dade County, 
and that they may be used for any purpose by either party as though they 
were properly authenticated copies of the same. 


Exhibit A - Petition for Modification of Final Decree and for 
Reduction of Alimony 


Exhibit B - Notice to Appear 

Exhibit C - Affidavit for Publication of Notice to Appear 

Exhibit D - Answer of Defendant 

Exhibit E - Affidavit of Elizabeth W. Smith 

Exhibit F - Special Master's Report 

Exhibit G - Exceptions to Special Master's Report 

It is also mutually agreed and stipulated that the same use may be 
made by either party of the copy of the Final Decree attached as Exhibit 
A to plaintiff's request to admit, and to the copy of the Order Modifying 
Final Decree attached to defendant's Answer, and further that the defend- 


ant admits for all purposes, in toto, the request to admit filed herein by 
plaintiff. 


/s/ Jo v. Morgan, Jr. 
Attorney for plaintiff 


/s/ Justin L. Edgerton 
Attorney for defendant 


21 
EXHIBIT A 


IN THE CIRCUIT COURT OF THE ELEVENTH 
JUDICIAL CIRCUIT OF FLORIDA, IN AND FOR 
DADE COUNTY, IN CHANCERY 


NO. 130522-D 


* * * * 


PETITION FOR MODIFICATION OF FINAL 
DECREE AND FOR REDUCTION OF ALIMONY 


TO THE HONORABLE JUDGES OF THE CIRCUIT COURT IN CHANCERY 
SITTING: 
Your petitioner, PURCELL L. SMITH, by his undersigned attorneys 
MAYES, SUTTON, MURPHY & RUSSO, respectfully shows unto the Court: 
1. That a final decree of divorce was entered in this ¢ause on the 
15th day of January, 1951, and under the terms of said final decree a 
property settlement agreement of the parties entered into on April 26, 
1949 was incorporated by reference and made a part of said/|final decree 
and the provisions thereof ratified and confirmed; that petitioner has 
fully complied with the terms and provisions of the final decree hereto- 
fore entered herein under and by virtue of which he was required to pay 
to ELIZABETH W. SMITH for her separate use and benefit until his or 
her death or her remarriage the sum of TEN THOUSAND ($10,000.00) 
DOLLARS per year in equal monthly installments, and that he has com- 
plied fully with the other provisions of said property settlement agree- 
ment. 
2. Petitioner further shows unto the Court that among the pro- 
visions of said property settlement agreement above referred to is the 
following: 
"The parties agree that if the Husband's gross income for 
any calendar year falls below Fifty Thousand Dollars 
($50,000.00) they will confer with each other as to whether 


a modification of any of the provisions of this Agreement 


would be appropriate." 
3. Petitioner further shows unto the Court that at the Bee of the 
time of 


entering into of said property settlement agreement and at t 
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the entry of said final decree, petitioner was President of the National 


Association of Electric Companies and up until November 1, 1953 was 
receiving an annual salary of SIXTY FIVE THOUSAND ($65,000.00) 
DOLLARS per year; that on November 1, 1953 his annual salary was 
reduced to FIFTY THOUSAND ($50,000.00) DOLLARS per year; that 
petitioner has now been notified that his services as President of 


National Association of Electric Companies will be terminated effective 
on April 30, 1956 and at the present time he has no prospects of other 
employment that in any way will provide comparable income and, there- 
fore, effective as of April 30, 1956 the financial ability of the husband 
will be materially changed from that as of the time of the entry of said 
final decree. 

4. Petitioner further shows unto the Court that in 1955 his gross 
income was SEVENTY SEVEN THOUSAND THREE HUNDRED ($77,300.00) 
DOLLARS and his net income after payment of taxes was SIXTY THOU- 
SAND EIGHT HUNDRED FORTY FOUR ($60,844.00) DOLLARS; that dur- 
ing the year 1955 his payments to or for ELIZABETH W. SMITH amounted 
to FIFTEEN THOUSAND EIGHT ($15,008.00) DOLLARS; that his payments 
to or for ELIZABETH W. SMITH for the year 1956 up to the present time 
amounts to FOUR THOUSAND TWO HUNDRED FIFTY FOUR ($4,254.00) 
DOLLARS; that his estimated income after income taxes for the year 1956 
is NINETEEN THOUSAND EIGHT HUNDRED NINETY ONE ($19,891.00) 
DOLLARS and that his estimated expenses for the year 1956 is TWENTY 
FOUR THOUSAND FIVE HUNDRED FOUR ($24,504.00) DOLLARS, which 
expenses will exceed his income by FOUR THOUSAND SIX HUNDRED 
THIRTEEN ($4,613.00) DOLLARS. 

5. Petitioner further shows unto the Court that it is going to be 
impossible for him to meet the provisions of said final decree insofar 
as they apply to support and benefit for the said ELIZABETH W. SMITH; 
that in accordance with the terms of said property settlement agreement 
he has attempted to negotiate a settlement with her insofar as a modifica- 
tion of said decree is concerned and reducing the alimony payment and 
other provisions in accordance with his income but without success. 
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WHEREFORE, in consideration of the premises, petitioner prays 

for an order and judgment modifying said final decree by reducing the 
alimony payment to be made to ELIZABETH W. SMITH and other pro- 
visions of said final decree on her behalf in such amount as justice and 
equity may require. 


/s/ Purcell L. Smith 
Petitioner 


MAYES, SUTTON, MURPHY & RUSSO 


by: /s/ 
Attorney for Petitioner 


AFFIDAVIT FOR PUBLICATION OF 
NOTICE TO APPEAR 


DISTRICT OF COLUMBIA ) ss. 
On this day personally appeared before me, an officer duly 
authorized to administer oaths and take acknowledgments, PURCELL 
L. SMITH, who being duly cautioned and sworn, says that the defendant, 
ELIZABETH W. SMITH, is a resident of the state or country other than 
the State of Florida; that as specifically as may be known, the residence 
of ELIZABETH W. SMITH is 4834 Langdrum Lane, Bethesda, State of 
Maryland; that there is no person in the State of Florida the service of 
a subpoena upon whom would bind the said ELIZABETH W. SMITH; that 
the defendant, ELIZABETH W. SMITH is over and above the age of 
twenty-one (21) years. 
/s/ PURCELL L. SMITH 


[Jurat dated April 27th, 1956] 
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EXHIBIT D 
ANSWER OF THE DEFENDANT 

Now comes the defendant, Elizabeth W. Smith, and in answer to 
the "Petition for Modification of Final Decree and for Reduction of 
Alimony” filed by the plaintiff in this case, respectfully alleges: 

1. 

Defendant admits the allegations contained in paragraph 1 of said 
petition, except that defendant denies that plaintiff has complied fully 
with the terms of said decree and says that, on the contrary, plaintiff 
is in default of the monthly installment due May 1, 1956; and in his fail- 
ure to send to defendant all receipts for life insurance paid as required 


by the said agreement and decree. 
2. 
Defendant admits the allegations contained in paragraph 2 of said 
petition, but respectfully shows that the quotation contained in paragraph 


2 is the first sehtence of paragraph 9 of the separation agreement entered 
into between the plaintiff and the defendant in 1949. The second and final 
sentence of said paragraph 9 reads as follows: 

“No modification or waiver of any of the terms of this 

Agreement shall be valid unless in writing and executed 

with the same formality as this Agreement. No waiver 

of any breach or default herein shall be deemed a waiver 

of any subsequent breach or default." 

3. 

Defendant admits the allegations contained in paragraph 3 except 
the allegation that plaintiff's services have been terminated as president 
of the National Association of Electric Companies and as to such allega- 
tion she is without sufficient knowledge to form a belief and can neither 
admit nor deny and demands strict proof thereof. Defendant further says 
upon information and belief that the plaintiff is presently receiving com- 
pensation from said National Association of Electric Companies either 
in the form of salary or as a pension, the precise amount and dates of 
payment being unknown to this defendant. She denies that he has no 
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prospects of other employment that will provide comparable income to 
his previous income and she denies that his financial ability will be 
materially changed from what it was at the time of said final] decree. 

4. 

Defendant denies the allegations contained in paragraph 4 of the 
petition. 

5. 

Defendant denies the allegation contained in paragraph /5 that it is 
impossible for plaintiff to meet the provisions of the final decree. 

6. 

Further answering said petition, defendant alleges that| the plain- 
tiff has not disclosed to the court his present worth or what assets he 
owns and she asks that he be required to submit to this court under oath 
a list of all the assets that he owns at the present time, both real and 
personal, and that he be required to submit under oath a list lof all 
assets which he has bought and sold since the date of said final decree 
showing from whom purchases were made and to whom sales were made, 
and that he be required to submit under oath a statement of any pension 
or retirement pay which he is presently receiving or hereafter may be 
entitled to receive from the said National Association of Electric Com- 


panies, or from any of its subsidiaries or affiliates, or otherwise. 
WHEREFORE, defendant having fully answered, prays that the 
relief sought in said petition be denied with cost against the plaintiff. 
/s/ Elizabeth W. Smith, Defendant 


REDFEARN, FERRELL & SIMON 


By 
Attorneys for the defendant 
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AFFIDAVIT OF ELIZABETH W. SMITH 
DISTRICT OF COLUMBIA, ss: 

I, ELIZABETH W. SMITH, being first duly sworn, on oath depose 
and say that Iam the same Elizabeth W. Smith who is a defendant in the 
above entitled cause and that I execute this affidavit for presentation as 
evidence before E. S. Quick, Esquire, the Special Master appointed by 
the Circuit Court of the Eleventh Judicial Circuit of Florida on July 25, 
1956; 

That at the time of the entry by this Court of the final decree of 
divorce between myself and plaintiff, Purcell L. Smith, on January 15, 
1951, I had no assets other than those set forth in the separation agree- 
ment of April 26, 1949 (which was approved by this Court and made a 


part of its final decree of divorce) and that I had no source of income 


other than the sums to be paid to me by Purcell L. Smith pursuant to 
said separation agreement; that the assets as set forth in the separation 
agreement consisted of my home at 4834 Langdrum Lane, Chevy Chase, 
Maryland, which was encumbered by a deed of trust securing a note in 
the amount of approximately $12,000, the furniture and furnishings 
therein contained and a Buick automobile; that since January 15, 1951, 

I have not been employed nor have I had any source of income other than 
the payments made by Purcell L. Smith pursuant to the said separation 
agreement; that I inherited from my mother, Ethel Seaborne Wright, in 
1954 approximately $12,000 and I utilized this inheritance to pay off the 
indebtedness secured by the deed of trust on my home at 4834 Langdrum 
Lane the principal balance of said indebtedness at that time being in the 
amount of $8,867.60, and that the balance of my said inheritance was 
used to purchase three Series G United States Treasury Bonds of the 
face value of $1,000 each; that I also inherited from my mother a 
diamond ring which was appraised at $875 and which I gave to my older 
son at the time he announced his engagement to be married; that I also 
inherited from my mother another diamond ring appraised at $325 which 
I am holding to give to my younger son at such time as he may become 
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engaged to be married; that I have received no other inheritance since 
the execution of the said separation agreement of April 26, 1949, and do 
not expect to receive any further inheritance in the future; 

That I presently own the following assets: 
(a) My home at 4834 Langdrum Lane, Chevy Chase, Maryland, 
which is at present free from any encumbrance, 
(b) A 1954 Chrysler Windsor automobile (my father paid the 
difference between the trade-in value of my old Buick and the purchase 
price of said Chrysler automobile as a gift to me), 
(c) 99 shares of Loomis-Sayles Company stock purchased out of 
savings in small lots over a period of years at the total cost of 
$3,826.95. 
(d) 11 Series E United States Treasury Bonds of the face value 
of $25 each, purchased periodically out of savings, 
(e) 2 Series E United States Treasury Bonds of the face value of 
$1,000 each and one Series K United States Treasury Bond of the face 
value of $1,000 purchased out of savings, each registered jointly in my 
name and the name of one of my three children, 
(f) 2 Series E United States Treasury Bonds of the face value of 
$200 each and 2 Series E United States Treasury Bonds of the face value 


of $100 each purchased out of savings, each registered jointly in my 


name and the name of one of my three children; that each of my three 
children owns jointly with me an equal amount of the jointly held bonds 
set forth above; 
That I have at the present time the following debts: 
(a) A $500 sixty-day signature loan from the Suburban Trust 
Company of Bethesda, Maryland, made June 14, 1956, and due August 
13, 1956, and 
(b) A $2500 loan from the Suburban Trust Company of Bethesda, 
Maryland, made July 12, 1956, and secured by the pledge of the 99 shares 
of Loomis-Sayles Company stock listed in subparagraph "(c)" above; 
that the funds borrowed on June 14, 1956, were used by me to pay State 
and Federal income taxes in the amount of $272.18 and for necessary 
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living expenses, and that the funds borrowed on July 12, 1956, were to 
insure payment of the $500 note when due and to provide for my neces- 
sary living expenses; 

That since the 1st day of April, 1956, plaintiff, Purcell L. Smith, 
has failed and refused to make the payments to me as provided under 
the said property settlement agreement; that the said Purcell L. Smith 
has tendered to me on May 3, 1956, and June 12, 1955, the sum of $130, 
subject to conditions and restrictions unacceptable to me and that said 
checks were thereupon returned to the said Purcell L. Smith; that Pur- 
cell L. Smith has likewise failed to reimburse me for Federal and State 
income tax payments made by me on April 15, 1956, and June 15, 1956, 
in the total amount of $300.92; 

That in order to maintain my home and meet my necessary living 
expenses it is necessary that I receive a minimum of Six Hundred 
Twenty-five Dollars ($625) per month from the said Purcell L. Smith, 
and that he continue to pay State and Federal income taxes on said 
amount. 

/s/ Elizabeth W. Smith 


{ Jurat dated August 3rd, 1956.] 


EXHIBIT F 
SPECIAL MASTER's REPORT 

This cause was referred to the undersigned by Order entered 
July 25, 1926 and involves the Plaintiff's Petition for Modification of 
the Final Decree and for reduction ofalimony. Testimony was taken 
before the Master on August 14, and subsequent to the Master. 

The Final’ Decree of Divorce in this cause was entered January 
15, 1951 and by that Decree the Court approved and adopted a property 
settlement agreement dated April 26, 1949, under which the Plaintiff 
had agreed to pay to the Defendant for her own use and benefit until 
his or her death or her remarriage, the sum of Ten Thousand Dollars 
($10,000.00) per year, payable in equal monthly installments on the first 
day of each month beginning in May, 1949. 
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At the time the property settlement agreement was entered into 
and thereafter until about 1953, the Plaintiff was employed by) the 
National Association of Electric Companies at an annual salary of Sixty- 
Five Thousand Dollars ($65,000.00) per year. At about 1953 there was 
adopted a pension plan from which the Plaintiff would benefit and as a 
result of that his salary was reduced to Fifty Thousand Dollars ($50,000.00) 
per year. He continued to draw that salary until April 30, 1956, as of 
which date his employment was terminated. The termination was in- 
voluntary insofar as the Plaintiff was concerned. 

The Plaintiff is 63 years of age and has not, up to this time, been 
able to obtain other employment. His only other income at this time is 
dividends and interest which amount to approximately Twenty) Five 
Hundred Dollars ($2,500.00) per year and which do not exceed interest 
which he owes on current obligations. 

The Plaintiff's salary for 1956 (from his former employment) is 
Sixteen Thousand Six Hundred and Sixty Seven Dollars ($16,667.00). His 
only other anticipated source of income for the year is approximately 
Twenty Five Hundred Dollars ($2,500.00) in dividends and interest and 


One Thousand Dollars ($1,000.00) representing a pension of Five Hundred 


Dollars ($500.00) per month which he expects to begin receiving November 
1st. After payment of income taxes for the current year, Plaintiff will 
have a gross income of approximately Eighteen Thousand Dollars 
($18,000.00). Plaintiff paid to the Defendant the monthly payments 
pursuant to the agreement through the month of April, 1956. He filed 
his Petition for Modification on April 30, 1956. 
Plaintiff has been and is making a sincere effort to obtain employ- 
ment and the Master is of the opinion that in view of his present plight 
he is entitled to a temporary reduction in the payments which he is 
obligated to make for the support of his wife by virtue of the separation 
agreement and by the Decree. 
The Master therefor recommends the entry of a Decree providing: 
1. That for the period beginning May 1st and ending December 31st, 
1956 Plaintiff be required to pay to the Defendant in lieu of the sums 
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provided by the agreement, a total amount of Four Thousand Dollars 
($4,000.00) of which Twenty Five Hundred Dollars ($2, 500.00) shall be 
paid at the time of the entry of the Court's Decree and the balance of 
Fifteen Hundred Dollars ($1, 500.00) during the remainder of the calendar 
year, as the Court may order. 

2. That beginning January 1, 1957 Plaintiff be required to pay to 
the Defendant the sum of Four Hundred Dollars ($400.00) per month in 
lieu of the payments required by the agreement, such payments to con- 
tinue until the further order of the Court. 

3. That the Plaintiff be required to pay to Eerninntts attorneys, 


Redfearn, Ferrell & Simon, a reasonable fee for their services in con- 


nection with Plaintiff's Petition for Modification, the amount of such fee 
to be fixed by the Court. 
| 


Respectfully submitted, 


/s/ E. S. Quick 
Special Master 


EXHIBIT G 
EXCEPTIONS TO THE MASTER'S REPORT 

Comes now the defendant, Elizabeth W. Smith, and files the 
following exceptions to the master's report: 

1. The master erred in holding that the plaintiff had carried the 
burden of proof by showing that he was entitled to the relief sought by 
his petition. 

2. The master erred in holding that the plaintiff had made a suf- 
ficiently sound showing that would justify the court in granting the relief 
sought. 

3. The master erred in basing his conclusions as to the amount 
of support money that the plaintiff should provide for the defendant upon 
the income of the plaintiff rather than upon both the income and the 
capital assets owned by the plaintiff. 
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4. The master erred in failing to take in consideration, for the 
purpose of determining the amount of support money to which the 
defendant was entitled, the capital assets which the plaintiff had trans- 
ferred to his second wife since the divorce proceeding. 
5. The master erred in taking in consideration the increased cost 
of living occasioned by the plaintiff's second marriage as an item in 
determining the amount of support to which the defendant was entitled 
to receive from the plaintiff. 
6. The master erred in failing to award to the defendant the amount 
of income taxes agreed to be paid by the plaintiff to the defendant which 
have already accumulated and which are past due and unpaid. 
7. The master erred in denying the motion of the defendant to the 
effect that the proceeding before the court was one based on a contract, 
the provisions of which would have to be adhered to and no relief could be 
granted thereunder owing to the fact that no calendar year, which is pro- 
vided for under the contract, had elapsed, and owing to the further fact 
that the contract itself provides that no alteration may be made in the 


agreement except that the same be in writing. 


8. The master erred in failing to sustain the motion of the defend- 
ant to the effect that under Florida Statutes, paragraph 65.15, any review 
of an order entered by the court awarding support money would have to 
be done by a new suit analogous to a suit by a bill of review and as the 
petition for a reduction in support money was not brought under the 
statutes, no recovery could be had in this proceeding. 

9. The master erred in holding that the court had jurisdiction to 
hear this proceeding and to grant any relief thereunder as the statute 
was never intended to provide that this proceeding should be/a step in 
the original proceedings for divorce. 

REDFEARN, FERRELL & SIMON 


By /s/ 
Attorneys for defendant 
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[ Filed May 12, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * x * * 
MOTION OF DEFENDANT FOR SUMMARY JUDGMENT 
Defendant moves for a summary judgment in his favor and against 
the plaintiff, and for reason therefor says: 
As appears from the record herein there is no genuine issue as to 
any material fact and defendant is entitled to judgment as a matter of law. 


/s/ Justin L. Edgerton 

of Pledger, Edgerton & Richardson 
925 Washington Building 
Washington 5, D. C. 

Attorney for Defendant 


* * 


[ Filed May 16, 1960] 


STIPULATION 
For the purposes of the hearing of the cross-motions for summary 
judgment herein, it is hereby stipulated and agreed that the following 
matters of record in the suit In The Circuit Court Of The 11th Judicial 
Circuit Of Florida In And For Dade County, In Chancery No. 130,522-D, 
may be considered as true: 
1. Bill of Complaint filed by Mr. Smith, Paragraph 17: 
Plaintiff further shows unto the Court that at all times 
since the marriage Plaintiff has supported and main- 
tained the Defendant and the minor children; that on 
April 26, 1949, the parties entered into a property 
settlement agreement in reference to the custody of 
said minor children, the support of Defendant and 
said minor children, which said agreement provides 
that the same is to be made a part of any decree of 
divorce subsequently entered between the parties. 
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Plaintiff upon final hearing in this cause will produce 
in evidence a copy of said property settlement agree- 
ment, so that the same may be incorporated in any final 
decree to be entered by the Court in this cause. 

2. Answer of Mrs. ‘Smith, Paragraph 14. 

The Defendant admits that the parties have entered into 
an agreement covering a property settlement and the 
custody of the minor children of this wedlock. 
Testimony of Purcell Smith, Transcript, Page 16. 
THE MASTER: 
Q. Did you and Mrs. Smith at any time enter into 
property settlement agreement ? 
A. We did. 
Q. I hand you this instrument and ask if that is a true 
copy of the separation agreement? 
A. It is; it is dated April 26, 1949. 
Q. Did you live up to that property settlement agreement 
since that date? 
A. I have in full. 
Q. Are you willing that it be made a part of any decree 


of divorce that may be entered in this case ? 


A. Iam. 

Q. Did you enter in that voluntarily? 
A. I did. 

MR. MAYES: We offer this property settlement aj 
ment in evidence as Plaintiff's Exhibit 8. 

THE MASTER: Admitted in evidence and marked 
tiff's Exhibit 8. 

Master's Report, page 2 

There has been filed in evidence in this case a separa- 
tion agreement between the Plaintiff and Defendant, 
designated as Exhibit 8. This Separation agreement 
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appears in the opinion of your Special Master to be a 
fair and liberal agreement and your Special Master 
finds that up to the present time the same has been 
fully carried out by the Plaintiff on his part. Your 
Special Master therefore recommends that said 
separation agreement may be incorporated in and 
made 'a part of the final decree to be entered herein. 
Deposition of Purcell L. Smith taken in Washington, 
D. C. on June 25, 1956. The copy of this deposition 
will be available in Court for the use of counsel on 
both sides. 


| /s/ Jo V. Morgan, Jr. 
Attorney for Plaintiff 


/s/ Justin L. Edgerton 
Attorney for Defendant 


[ Filed June 28, 1960] 


ORDER FOR SUMMARY JUDGMENT IN FAVOR OF 
PLAINTIFF AND DENYING MOTION OF 
DEFENDANT FOR SUMMARY JUDGMENT 


Upon consideration of the motion of plaintiff for summary judg- 
ment and of the cross motion of defendant for summary judgment, and 
the parties having been heard, it is by the Court, this 28th day of June, 
1960, 

ORDERED, that the motion of plaintiff for summary judgment be, 
and it is hereby, granted, and that the cross motion of defendant for 
summary judgment be, and it is hereby, denied, 

AND IT IS FINALLY ORDERED AND ADJUDGED, that judgment 
be, and it is hereby, entered in favor of the plaintiff, Elizabeth W. Smith, 
and against the defendant, Purcell L. Smith, in the sum of Seventeen 
Thousand Three Hundred Thirty Dollars and twenty seven cents 
($17,330.27), interest at 6 per cent per annum from January 9, 1959, 
and for costs. 


/s/ David A. Pine, 
CHIEF JUDGE 
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ORAL OPINION ON HEARING ON MOTIONS FOR 
SUMMARY JUDGMENT BY THE HONORABLE 
DAVDD A. PINE, CHIEF JUDGE, UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUM- 


BIA, JUNE 22, 1960. 


THE COURT: I hada chance to go over this during the luncheon 
recess to some extent and I have had the advantage of very full argument. 
Iam ready to rule. 

I of course to not question the right of the Florida court to change 
its decree on a proper showing; and I am obliged to give full faith and 
credit to the Florida decree, its validity not being attacked according to 
the concession of the plaintiff at this argument. 

But this suit is brought on the contract, which expressly provides 
that the agreement shall not be affected by any decree of divorce, but 
permits the Court to approve it. However, when the Court approved it, 
it necessarily approved it subject to its terms, and the approval would 
simply permit the Court to apply sanctions by way of contempt, for 
example, for failure to abide by the terms of the decree. 

So far as the Florida statute is concerned, that simply/relates toa 
change in the decree. It does not permit a change in a contract, and 
could not under the Constitution unless there is a merger; and so far as 
a merger is concerned or obliteration of the contract is concerned, I do 
not find any merger intended on the record herein as it has been stipu- 
lated there is no other evidence in respect of the intent, and|I therefore 

find that the parties did not intend a merger and that there was no 
merger. 

Under those circumstances, I grant the motion of plaintiff for sum- 
mary judgment, and deny the motion of the defendant for summary judg- 
ment. 

Will you prepare an order accordingly ? 


[Filed July 26, 1960] 


NOTICE OF APPEAL 


Notice is hereby given this 26th day of July, 1960, that Purcell L. 
Smith, the defendant in the above-entitled cause, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 28th day of June, 1960 in favor of 
the plaintiff, Elizabeth W. Smith, against said defendant, Purcell L. 
Smith. 


/s/ Justin L. Edgerton 
925 Washington Building 
Washington 5, D. C. 
Attorney for Defendant 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF ‘COLUMBIA 


JO V. MORGAN, JR. 
-815. Fifteenth Street, N. W. 
Washington 5, D.C. 

Attorney for Appellee 


QUESTION PRESENTED 


Did the District Court err in holding that a contract 
entered into in 1949 by and between appellant, then resident 
and domiciled in the District of Columbia, and appellee, then 
resident and domiciled in the State of Maryland, being then 


husband and wife, providing among other things, for constant 


future payments for support of appellee wife, and containing 


a specific provision that it should not be affected by any 
future divorce decree, and could only be modified or amended 

by a new contract, did not merge into a divorce decree obtained 
by appellant in the State of Florida in 1951, so that a later 
order modifying said Florida decree in 1956, when the parties 
were domiciled in the District of Columbia and Maryland 
respectively, did not effect a change in the said contract, but 
only modified the discretionary power of the Florida court to 
require compliance with the same under penalty of contempt 
proceedings, so that appellee could maintain an action as at 


law upon said 1949 contract? 


JURISDICTIONAL STATEMENT 
COUNTERSTATEMENT OF CASE 
CONSTITUTIONAL PROVISIONS INVOLVED 
SUMMARY OF ARGUMENT 

ARGUMENT 

ARGUMENT : 


I. THE CONTRACT DID NOT MERGE INTO 
THE FLORIDA DECREE 


Il. THE FLORIDA COURT HAD AUTHORITY TO 
CHANGE ITS SANCTIONS AS TO MONEY 
PAYMENTS, BUT DID NOT, AND COULD 
NOT, CHANGE THE CONTRACT 


Ill. RES JUDICATA IS INAPPLICABLE TO 
THIS CASE 


CONCLUSION 
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For The District Of Columbia Circuit 


No. 15,974 


PURCELL L. SMITH, 
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ELIZABETH W. SMITH, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


Appellee concurs with Appellant that this Honorable 
jurisdiction of this appeal. 


COUNTERSTATEMENT OF THE CASE 


There was no conflict as to any of the facts of the case, everything 
relied upon by either party having been stipulated. Although it does not 
appear on the printed copy of the Order for Summary Judgment (J.A. 34), 
the original copy bears the following notation: 


"Presented by: 
/s/ Jo V. Morgan, Jr. 
Jo V. Morgan, ¢r. 
Attorney for plaintiff 


"Seen and computation of amount of judgment 
agreed to: 
/s/ Justin L. Edgerton 
Justin L. Edgerton 
Attorney for defendant" 


The case was, therefore, a question of law solely. 


In addition'to the facts set forth in the appellant's statement of 
the case, the following facts were agreed upon, Request to Admit (J.A. 17 
and 18) and Stipulation (final clause) (J.A. 20): 


1. The contract sued upon was executed in the District of Colum- 
bia in 1949. 


2. At the time of the execution of said contract, the plaintiff 
(appellee) was a resident and domiciled in the State of Maryland, and 
the defendant (appellant) was not a resident, nor domiciled in, the State 
of Florida, but was a resident and domiciled in the District of Columbia. 


3. At the time of the entry of the 1951 final decree, plaintiff 
(appellee) was a resident of and domiciled in the State of Maryland. 


4. At the time of the 1956 Order Modifying Final Decree, plaintiff 


(appellee) was a resident of and domiciled in the State of Maryland, and 


defendant (appellant) was a resident of and domiciled in the District of 
Columbia. 


5. At all times since before 1949, through the filing of the com- 
plaint in the Court below, the plaintiff has been a resident of and domi- 
ciled in the State of Maryland. 


CONSTITUTIONAL PROVISIONS INVOLVED 


United States Constitution: 


Article I, Section 10, Clause 1. 


"No State shall enter into any Treaty, Alliance, or 
Confederation; grant Letters of Marque and Reprisal; 
coin Money; emit Bills of Credit; make any Thing but 
gold and silver Coin a Tender in Payment of Debts; 
pass any Bill of Attainder, ex post facto Law, or Law 
impairing the Obligation of Contracts, or grant any 
Title of Nobility." 


Article IV, Section 1. 


"Full Faith and Credit shall be given in each State |to 
the public Acts, Records and Judicial Proceedings of 
every other State. And the Congress may by general 
Laws prescribe the Manner in which such Acts, Rec- 
ords and Proceedings shall be proved, and the Effect 
thereof." 


Fourteenth Amendment, Section 1. 


"All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of 
the United States and of the State wherein they mata! 
No State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of 
the United States; nor shall any State deprive any|per- 
son of life, liberty, or property, without due process 
of law; nor deny to any person within its jurisdiction 
the equal protection of the laws." 


SUMMARY OF ARGUMENT 


1. By its express terms the 1949 contract did not merge into 
the Florida decree of divorce. In addition, the parties specifically 
agreed that only a subsequent formal written contract could ever 
modify or amend the terms of the 1949 contract as between them- 


selves. 
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2. The Florida Court in 1956 had the right to withdraw its 
equity sanctions from the enforcement of the obligations of the 1949 


contract, but could not constitutionally, and did not, change the con- 
tract as between the parties. To construe the order of the Florida 
Court modifying its original decree otherwise would cause it to 
violate Clause 1, Section 10 of Article I, as well as the Fourteenth 
Amendment to, the U.S. Constitution. It was a District of Columbia 
contract between residents of the District of Columbia and Maryland, 
to be performed in Maryland (or perhaps in the District of Columbia), 
and by its express terms was not to be affected by any such decree. 


3. Properly construed, as did the Trial Court, the order 
modifying final decree of the Florida Court, gives no rise to a res 
judicata defense. To do otherwise would, moreover, be to ask the 
aid of the U. $. Constitution to compel enforcement of an order in- 
valid under that same Constitution. Lastly, the appellant by his 
agreements in paragraphs 8 and 9 of the Contract, is estopped to 
raise the defense of res judicata, or, as it might also be stated, he 
has waived in writing such defense. 


ARGUMENT 
I 


THE CONTRACT DID NOT MERGE INTO 
THE FLORIDA DECREE 


SS 


It is clear from the terms of the 1949 contract that it was the 
intention of the parties that the contract was not to merge into any 
future divorce decree. Paragraph 8, in pertinent part, states (J.A. 10): 


"g Inthe event that their marriage shall be dissolved, 
or their status of Husband and Wife terminated by proper 
judicial proceedings and decree, judgment or order, this 
Agreement shall not be affected but shall remain in full 
force and effect..." 
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Paragraph 9 of the contract contains this admonition and 


requirement (J.A. 11): 


"No modification or waiver of any of the terms of this 
Agreement shall be valid unless in writing and executed 
with the same formality as this Agreement." 
Whether or not a contract such as this merges into a divorce 

decree is a question of the intention of the parties. Goldman v. 
Goldman, 282 N.Y. 296, 26 N.E. 2d 265 (1940); Rogers v. Rogers, 
92 U.S. App. D.C. 97, 203 F.2d 61 (1953). It is clear from the un- 
ambiguous words of the 1949 contract that the parties intended, and 
so provided that it would survive a later divorce decree. 


This is not a case as to whether or not a court can change the 
punitive portion of a decree because of later changes in circumstances. 
Appellee agrees that the Florida court could refuse to compel under 
threat of contempt a payment of any greater sum than it deemed fit. 
This is purely a case of whether the common law contract cause of 
action survives as between the parties and can be sued upon and a 
money judgment obtained. The parties agreed that the contract would 
survive and that as a contract it could not be modified|except by a 


subsequent contract. 


nu 


THE FLORIDA COURT HAD AUTHORITY TO CHAN 

ITS SANCTIONS AS TO MONEY PAYMENTS, BUT 

NOT, AND COULD NOT, CHANGE THE CONT 
At all times since before 1949 the appellee has been a resident 


of and domiciled in the State of Maryland (J.A. 18), and although ap- 


pellant was able to convince the Florida Court he was a resident of 
Florida when the Final Decree of Divorce (J.A. 18-19) was entered 
in 1951, it is admitted that appellant was a resident of and domiciled 
in the District of Columbia when the contract was executed in the 
District of Columbia in 1949 (J.A. 17) and also at the time the 
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subsequent Order Modifying Final Decree (J.A. 14-16) was entered 
in 1956 (J.A. 18). 


When the 1949 contract was entered into in the District of 
Columbia in 1949 between residents of Maryland and the District 
of Columbia, it could not have been said to have been entered into 
in contemplation of a statute of Florida, such as Sec. 65.15 Florida 
Statutes Annotated. As appellant apparently concedes in its brief 
(p. 15) all the Florida court could constitutionally do was to modify 
its previous decision to enforce the terms of the contract by its 
equity powers. In any event, it could not constitutionally apply its 
statute to a contract made without the state between two non-residents. 
The Florida decree, read as the Trial Court read it here, is a valid 
decree, but read as appellant would have this Honorable Court con- 


strue it, as doing more than withdrawing equity sanctions previously 
imposed, would violate Clause 1, Section 10 of Article I, and the 


Fourteenth Amendment to, the Constitution of the United States. 
Aetna Life Ins. Co. v. Dunken, 266 U.S. 389 (1924); Home Ins. Co. v. 
Dick, 281 U.S. 397, 74 ALR 701 (1930); Hartford Acc. & Ind. Co. v. 
Delta & Pine Land Co., 292 U.S. 143, 92 ALR 932 (1934); Pink v. 
A.A.A. Highway Express, 314 U.S. 201 (1941) rehearing den. 314 
U.S. 716 (1942); Holderness v. Hamilton Fire Ins. Co. of N.Y., 54 

F. Supp. 145 (S.D. Fla. 1944). 


As the ‘Federal District Court sitting in the very state here 

involved, Florida, said in the Holderness case, 54 F. Supp. at 148: 
"But the Florida Legislature has no power to impose 

such liability | concerning attorney's fees in insurance 

cases], extraterritorially, upon parties to contracts 

entered into in another state and to be performed there. 

The validity and obligation of a contract is determined 

by the lex loci contractus." 

It should be reiterated that the 1949 contract was entered into 
in the District of Columbia between a resident of Maryland and a 


resident of the District of Columbia, was to be performed in Maryland 
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(where appellee has always been a resident) and that as jof the date 

of the 1956 decree modifying the final decree the parties resided in 
Maryland and the District of Columbia, respectively. The District 
Court did not err in ruling that such a decree could not constitutionally 
have changed the terms of the 1949 contract which by its very terms 
could not be varied by such a decree. 


I 
RES JUDICATA IS INAPPLICABLE TO THIS CASE 


"Full Faith and Credit" arises as a right under the U.S. 
Constitution, Article IV, Section 1. However, once the 1956 order 
modifying decree entered by the Florida Court is properly construed 
so as to be an order affecting only the sanctions imposed by the 1951 
decree and not, as it could not under Article I, Section 10, Clause I 


and the Fourteenth Amendment to the same Constitution, a change in 
the contract itself, then Full Faith and Credit" fails, and there is 


no res judicata defense available. 


To state it differently, appellant cannot rely upon one part of 
the U.S. Constitution to enforce a Florida decree which is, if con- 
strued as he would construe it, invalid under two other |portions of 


the same Constitution. 


Moreover, what happened in Florida is immaterial to the issues 
of this case. The parties in paragraphs 8 and 9 of their contract, as 
they had a right to do, agreed that nothing which happened in the 
divorce court could affect their mutual obligations under the 1949 
contract. Having so agreed, appellant is estopped to raise the Florida 
decree as a defense, irrespective of how it could be construed, or to 
put it differently, he has, for a valuable consideration, waived such a 


defense. 


CONCLUSION 


The 1949 contract by its express terms was not to merge into 
any decree, and the parties to it agreed it could only be changed by 
a subsequent contract. The Trial Court properly ruled it did not 
merge into the decree. The Florida court could not constitutionally 
have changed it in any event, and it is still in effect and properly 
formed the basis for the judgment below. 


Respectfully submitted, 


JO V. MORGAN, JR. 


815 Fifteenth Street, N.W. 
Washington 5, D. C. 


Attorney for Appellee 


